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MEMORANDUM
TO: Kansas Judicial Council
FROM: Probate Law Advisory Committee
DATE: December 4, 2009
RE: Proposed Amendment to the Uniform Principal and Income Act

At its annual meeting in 2008 the Uniform Law Commission approved amendments to
sections 409 and 505 of the Uniform Principal and Income Act. The Probate Law Advisory
Committee has studied and approved the amendments recommended by the ULC.

A copy of the proposed amendments, with both ULC comments and comments prepared by
the PLAC (Kansas Comments) is attached. A copy of the Kansas Uniform Principal and Income Act

is also attached.

The PLAC noted that the amendments have been adopted in 17 states.



September 18, 2009

2000 B

Section 1. K.S.A. 58 9-409. Deferred compensation, annuities and similar payments. (a) As
means a payment that a trustee may receive over a

fixed number of years or during the life of one or more individuals because of services rendered or
property transferred to the payer in excha.nge for future payments. The term includes a payment made

or commermal annmty, an md1v1dua1 retirement account anda pensmn proﬁt—sharmg, stock—bonus
or stock-ownership plan.

(b) To the extent that a payment is characterized : adividend; or a payment made in lieu
of interest or a dividend, a trustee shall allocate it the payment to income. The trustee shall allocate
to principal the balance of the payment and any other payment received in the same accounting
period that is not characterized as interest, a dividend, or an equivalent payment.

(c¢) If no part of a payment is characterized as interest, a dividend, or an equivalent payment, and all
or part of the payment is required to be made, a trustee shall allocate to income 10 percent of the part
that is required to be made during the accounting period and the balance to principal. If no part of
a payment is required to be made or the payment received is the enfire amount to which the trustee
is entitled, the frustee shall allocate the entire payment to principal. For purposes of this subsection,
a payment 1s not "required to be made" to the extent that it is made because the trustee exercises a
right of withdrawal.

Tarita xcept_as otherwise Drov1ded n subsectlon ( e)
subsections (f) and (g) apply, and subsections (b) and (c) do not apply. in determining the allocation
of a payment made from a separate fund to;

(1) a trust to which an election to gualify for a marital deduction under Section 2056(b)(7)
of the Internal Revenue Code of 1986 [, as amended] [, 26 U.S.C. Section 2056(b)(7)1 [, as

amended]. has been made; or

(2) a trust that qualifies for the marital deduction under Section 2056(b)(3) of the Internal
Revenue Code of 1986 [. as amended] [, 26 U.S.C. Section 2056(b)(5)] [. as amended].

(e) Subsections (d). (f). and (g) do not apply if and to the extent that the series of payments would.

without the application of subsection (d). qualifv for the marital deduction under Section

2056(bXY(N(C) of the Internal Revenue Code of 1986 [. as amended] [. 26 U.S.C. Section
2056(bYN(C as amended].




(f) A trustee shall determine the internal income of each separate fund for the accounting period as
if the separate fund were a frust subject to thig [act]. Upon request of the surviving spouse. the trustee
shall demand that the person administering the separate fund distribute the internal income to the
trust. The trustee shall allocate a payment from the separate fund to income to the extent of the
internal income of the separate fund and distribute that amount to the surviving spouse. The trustee
shall allocate the balance of the payment to principal. Upon request of the surviving spouse, the
trustee shall allocate principal to income to the extent the internal income of the separate fund
exceeds payments made from the separate fund to the trust during the accounting period.

(g) If a trustee cannot determine the internal income of a separate fund but can determine the value
of the separate fund. the internal income of the separate fund is deemed to equal finsertnumberat
teastthree percent and-notmore thanrfivepercent four percent of the fund’s value. according to the
most recent statement of value preceding the beginning of the accounting period. If the trustee can
determine neither the internal income of the separate fund nor the fund’s value, the internal income
of the fund is deerned to equal the product of the interest rate and the present value of the expected
future payments. as determined under Section 7520 of the Internal Revenue Code of 1986 [, as

amended] [. 26 U.S.C. Section 75201 [, as amended]. for the month preceding the accounting period
for which the computation is made.

(e) This section does not apply to to which K.S.A. 58-9-410 and amendments
thereto applies.

UPIA Comment

Scope. Section 409 applies to amounts received under contractual arrangements that provide
for payments to a third party beneficiary as a result of services rendered or property transferred to
the payer. While the right to receive such payments is a liquidating asset of the kind described in
Section 410 (i.e., “an asset whose value will diminish or terminate because the asset is expected to
produce receipts for a period of limited duration™), these payment rights are covered separately in
Section 409 because of their special characteristics.

Section 409 applies to receipts from all forms of annuities and deferred compensation
arrangements, whether the payment will be received by the trust in a lump sum or in installments
over a period of years. It applies to bonuses that may be received over two or three years and
payments that may last for much longer periods, including payments from an individual retirement
account (IRA), deferred compensation plan (whether qualified or not qualified for special federal
income tax treatment), and insurance renewal commissions. It applies to a retirement plan to which
the settlor has made contributions, just as it applies to an annuity policy that the settlor may have
purchased individually, and it applies to variable annuities, deferred annuities, annuities issued by
commercial insurance companies, and “private annuities” arising from the sale of property to another
individual or entity in exchange for payments that are to be made for the life of one or more
individuals. The section applies whether the payments begin when the payment right becomes
subject to the trust or are deferred until a future date, and it applies whether payments are made in



cash or in kind, such as employer stock (in-kind payments usually will be made in a single
distribution that will be allocated to principal under the second sentence of subsection (c).

The 1962 Act. Under Section 12 of the 1962 Act, receipts from “rights to receive payments
on a contract for deferred compensation” are allocated to income each year in an amount “not in
excess of 5% per year” of the property’s inventory value. While “not in excess of 5%” suggests that
the annual allocation may range from zero to 5% of the inventory value, in practice the rule is usually
treated as prescribing a 5% allocation. The inventory value is usually the present value of all the
future payments, and since the inventory value is determined as of the date on which the payment
right becomes subject to the trust, the inventory value, and thus the amount of the annual income
allocation, depends significantly on the applicable interest rate on the decedent’s date of death. That
rate may be much higher or lower than the average long-term interest rate. The amount determined
under the 5% formula tends to become fixed and remain unchanged even though the amount
received by the trust increases or decreases.

Allocations Under Section 409(b). Section 409(b) applies to plans whose terms characterize
- payments made under the plan as dividends, interest, or payments in lieu of dividends or interest. For
example, some deferred compensation plans that hold debt obligations or stock of the plan’s sponsor
in an account for future delivery to the person rendering the services provide for the annual payment
to that person of dividends received on the stock or interest received on the debt obligations. Other
plans provide that the account of the person rendering the services shall be credited with “phantom”
shares of stock and require an annual payment that is equivalent to the dividends that would be
received on that number of shares if they were actually issued; or a plan may entitle the person
rendering the services to receive a fixed dollar amount in the future and provide for the annual
payment of interest on the deferred amount during the period prior to its payment. Under Section
409(b), payments of dividends, interest or payments in lieu of dividends or interest under plans of
this type are allocated to income; all other payments received under these plans are allocated to
principal.

Section 409(b) does not apply to an IRA or an arrangement with payment provisions similar
to an IRA. IRAs and similar arrangements are subject to the provisions in Section 409(c).

Allocations Under Section 409(c). The focus of Section 409, for purposes of allocating
payments received by a trust to or between principal and income, is on the payment right rather than
on assets that may be held in a fund from which the payments are made. Thus, if an IRA holds a
portfolio of marketable stocks and bonds, the amount received by the IRA as dividends and interest
is not taken into account in determining the principal and income allocation except to the extent that
the Internal Revenue Service may require them to be taken into account when the payment is
received by a trust that qualifies for the estate tax marital deduction (a situation that is provided for
in Section 409(d)). An IRA is subject to federal income tax rules that require payments to begin by
a particular date and be made over a specific number of years or a period measured by the lives of
one or more persons. The payment right of a trust that is named as a beneficiary of an IRA isnot a
right to receive particular items that are paid to the IRA, but is instead the right to receive an amount
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determined by dividing the value of the IRA by the remaining number of years in the payment
period. This payment right is similar to the right to receive a unitrust amount, which is normally
expressed as an amount equal to a percentage of the value of the unitrust assets without regard to
dividends or interest that may be received by the unitrust.

An amount received from an IRA or a plan with a payment provision similar to that of an
IRA is allocated under Section 409(c), which differentiates between payments that are required to
be made and all other payments. To the extent that a payment is required to be made (either under
federal income tax rules or, in the case of a plan that 1s not subject to those rules, under the terms of
the plan), 10% of the amount received is allocated to income and the balance is allocated to
principal. All other payments are allocated to principal because they represent a change in the form
of a principal asset; Section 409 follows the rule in Section 404(2), which provides that money or
property received from a change in the form of a principal asset be allocated to principal.

Section 409(c) produces an allocation to income that is similar to the allocation under the
1962 Act formula if the annual payments are the same throughout the payment period, and it is
simpler to administer. The amount allocated to income under Section 409 is not dependent upon the
interest rate that 1s used for valuation purposes when the decedent dies, and if the payments received
by the trust increase or decrease from year to year because the fund from which the payment is made
increases or decreases in value, the amount allocated to income will also increase or decrease.

Marital deduction requirements. When an IRA or other retirement arrangement (a “plan™)
is payable to a marital deduction trust, the IRS treats the plan as a separate property interest that itself
must qualify for the marital deduction. IRS Revenue Ruling 2006-26 said that, as written. Section
409 does not cause a frust to qualify for the IRS’ safe harbors. Revenue Ruling 2006-26 was limited
in scope to certain situations involving IRAs and defined contribution retirement plans. Without
necessarily agreeing with the IRS” position in that ruling. the revision to this section is designed to

satisfy the IRS’ safe harbor and to address concerns that might be raised for similar assets. No IRS
pronouncements have addressed the scope of Code §2056(b)}(7XC).
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Subsection (f) requires the trustee to demand certain distributions if the surviving spouse so
requests. The safe barbor of Revenue Ruling 2006-26 requires that the surviving spouse be separately

entitled to demand the fund’s income (without regard to the income from the trust’s other assets) and

the income from the other assets (without regard o the fund’s income). In any event. the surviving

spouse is not required to demand that the trustee distribute all of the fund’s income from the fund
or from other trust assets. Treas. Reg. § 20.2056(b)-5(£)(8).

Subsection () also recognizes that the trustee might not control the pavments that the trustee

receives and provides a remedy to the surviving spouse if the distributions under subsection (d)(1)

are insufficient.

Subsection (g) addresses situations where, due to lack of information provided by the fund’s
administrator, the trustee is unable to determine the fund’s actual income. The bracketed language
is the ranee approved for unitrust payments by Treas. Reg. § 1.643(b)-1. In determining the value
for purposes of applying the unitrust percentage, the trustee would seek to obtain the value of the

assets as of the most recent statement of value immediately preceding the beginning of the year. For
example. suppose a trust’s accounting period is January ! through December 31. Ifa retirement plan

administrator furmishes information annually each September 30 and declines to provide information

as of December 31, then the trustee may rely on the September 30 value to determine the distribution
for the following vear. For funds whose values are not readily available, subsection (g) relies on
Code section 7520 valuation methods because many funds described in Section 409 are annuities,
and one consistent set of valuation principles should apply whether or not the fund is, in fact, an
annuity.

Application of Section 104. Section 104(a) of this Act gives a trustee who is acting under
the prudent investor rule the power to adjust from principal to income if, considering the portfolio
as a whole and not just receipts from deferred compensation, the frustee determines that an
adjustment is necessary. See Example (5) in the Comment following Section 104,

Kansas Comment

The general rule is that the estate tax marital deduction is not allowed for a transfer to a trust
that benefits a surviving spouse. The most important exceptions to this rule are embodied in IRC
§ 2056(b)(5) (life estate power of appointment trust, or LEPA) and IRC § 2056(b)(7) (qualified
terminable interest property, or QTIP). Each provision requires that the surviving spouse be assured
of a genuine income interest for life, and specific and demanding requirements in this respect are set
forth in the Regulations, primarily. Treas. Reg. § 20.2065(b)-5(1).

The UPIA is drafted so as to assure compliance with these rules. However, special problems
arise if a LEPA or QTIP trust is named as the beneficiary of a qualified retirement plan or IRA. In
these circumstances, the IRS requires that the surviving spouse be assuring of receiving all the
income produced by the qualified plan or IRA, even though she is not directly named as a beneficiary
of the qualified plan or IRA. The position of the IRS on this issue, and its interpretation of the
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relevant UPIA provisions, is addressed in Rev. Rul. 2006-26, 2006-1 C.B. 939. Rev. Rul. 2006-26
describes certain “safe harbor” rules assuring that a trust entitled to qualified plan or IRA benefits
will qualify under the LEPA and QTIP rules.

The proposed amendments to UPIA § 409 are designed to satisfy these rules. The central
idea is that the trustee of the LEPA or QTIP trust must treat each separate qualified plan or IRA as
a separate asset, and the trustee can and must assure that the trust has the requisite income
entitlement with respect to that qualified plan or IRA.

The Probate Law Advisory Committee is of the opinion that the proposed amendments to §
409 are appropriately drafted and is an important issue because of the greatly increased presence of
qualified plans and IR As in the estates of “baby boomers.” The Probate Law Advisory Committee
recommends enactment of the proposed changes.

In proposed 409(g), lines 2 and 3, there was an option regarding the deemed income. The
Probate Law Advisory Committee suggests 4% as an appropriate percentage, although any number
in the 3% to 5% range would be permissible.

IfK.S5.A. 58-9-409 is amended as proposed, the “Alternative A” version of New Section 606
of the Uniform Principal and Income Act (see section 3 of this bill) should be adopted.



Section 2. 58-9-505. Income taxes. (a) A tax required to be paid by a trustee based on receipts
allocated to income must be paid from income.

(b) A tax required to be paid by a trustee based on receipts allocated to principal must be paid from
principal, even if the tax is called an income tax by the taxing authority.

(c) A tax requxred to be paid by a trustee on the trust's share of an entity's taxable income must be

nrca’rcuiatmg-th:rtax- After anplvmg subsections (a) through (: c) the trustee shall ad1 ust income or

principal receipts to the extent that the frust’s taxes are reduced because the trust receives a

deduction for payments made to a beneficiary.

UPIA Comment




Taxes on Undistributed Entity Taxable Income. When a trust owns an interest in a pass-

through entity, such as a partnership or S corporation, it must report its share of the entity’s taxable
income regardless of how much the entity distributes to the trust. Whether the entity distributes more

or less than the trust’s tax on its share of the entity’s taxable income, the trust must pay the taxes and
allocate them between income and principal.

Subsection (c) requires the trust to pay the taxes on its share of an entity’s taxable income

from income or principal receipts to the extent thatreceipts from the entity are allocable to each. This
assures the trust a source of cash to pay some or all of the taxes on its share of the entity’ taxable

income. Subsection 505(d) recognizes that. except in the case of an Flecting Small Business Trust
(ESBT). a trust normally receives a deduction for amounts distributed to a beneficiary. Accordingly.
subsection 505(d) requires the trust to increase receipts payable to a beneficiary as determined under
subsection (c) to the extent the trust’s taxes are reduced by distributing those receipts to_the

beneficiary.

Because the trust’s taxes and amounts distributed to a beneficiary are interrelated. the trust
may be required to apply a formula to determine the correct amount pavable to a beneficiary, This
formula should take into account that each time a distribution is made to a beneficiary, the trust taxes
are reduced and amounts distributable to a beneficiary are increased. The formula assures that after

deducting distributions fo a beneﬁcim‘ . the trust has enough to satisfy its taxes on its share of the
entity’s taxable income as reduced by distributions to beneficiaries.

Example (1) -Trust T receives a Schedule K-1 from Partnership P reflecting taxable income

of $1 million. Partnership P distributes $100.000 to T. which allocates the receipts to income. Both

Trust T and income Beneficiary B are in the 35 percent tax bracket.
Trust T°s tax on $1 million of taxable income is $350.000. Under Subsection (¢) T’s tax must be

paid from income receipts because receipts from the entity are allocated only to income. Therefore,

T must apply the entire $100,000 of income receipts to pay its tax. In this case. Beneficiary B
receives nothing.

Example (2) - Trust T receives a Schedule K-1 from Partnership P reflecting taxable income
of $1 million. Partnership P distributes $500.000 to T. which allocates the receipts to income. Both

Trust T and income Beneficiary B are in the 35 percent tax bracket.

Trust T’s tax on $1 million of taxable income is $350.000. Under Subsection (¢). T’s tax must be

paid from income receipts because receipts from P are allocated only to income. Therefore, T uses
350.000 of the $500.000 to pay its taxes and distributes the remaining $150.000 to B. The $150.000

payment to B reduces T°s taxes by $52.500. which it must pay to B. But the $52.500 further reduces

T’s taxes by $18.375. which it also must payv to B. In fact, each time T makes a distribution to B. its
taxes are further reduced. causing another pavment to be due B.

Alternatively, T can apply the following algebraic formula to determine the amount pavable

to B:



D = (C-R*K)/(1-R)

D = Distribution to income beneficiary
C = Cash paid by the entity to the trust

R = tax rate on income

K = entity’s K-1 taxable income

Applying the formula to Example (2) above. Trust T must pay $230.769 to B so that after deducting

the payment. T has exactly enough to pay its tax on the remaining taxable income from P.

Taxable Income per K-1 1.000.000
Payment to beneficiary 230,769t
Trust Taxable Income $ 769,231
35 percent tax 269,231

Partnership Distribution $ 500.000
Fiduciary’s Tax Liability (269.231)
Payable to the Beneficiary $ 230.769

In addition. B will report $230.769 on his or her own personal income tax return. paving
taxes of $80.769. Because Trust T withheld $269.231 to pay its taxes and B paid $80.769 taxes of
its own. B bore the entire $350.000 tax burden on the $1 million of entity taxable income. includin
the $500.000 that the entity retained that presumably increased the value of the trust’s investment

entity.

If a trustee determines that it is appropriate to so. it should consider exercising the discretion

granted in UPIA section 506 to adjust between income and principal. Alternatively, the trustee may
exercise the power to adjust under UPIA section 104 to the extent it is available and appropriate
under the circumstances, including whether a future distribution from the entity that would be
allocated to principal should be reallocated to income because the income beneficiary already bore

the burden of taxes on the reinvested income. In exercising the power. the trust should consider the

impact that future distributions will have on any current adjustments.

Kansas Comment

The Probate Law Advisory Committee (PLAC) proposes that the amendments to K.S.A. 58-
9-505 be adopted as proposed by the Uniform Law Commissioners.

It is the opinion of the PI.AC that while the result is not changed, the amended language does
make the process somewhat clearer, as explained in the comment. [t appears that when section 505
of the Uniform Principle and Income.Act was first adopted the drafters had not fully analyzed the
circular aspect of the computation process.



). as amended b
109(d} on and after the following

New Section 3. TRANSITIONAL MATTERS.(a
this act. applies to a trust described in Seetionr499H
dates:

(1) If the trust is not funded as of the date of the decedent’s death.
(2) If the trust is initially funded in the calendar vear beginning January 1, [insert

vear in which this [act] takes effect]. the date of the decedent’s death.

) If the trust is not described m paragraph (1) or (2). Janu, 1 insert vear in
which this [act] takes effect].

(b) This section shall be a part of the Uniform Principal and Income Act.

Kansas Comment

If K.S.A. 58-9-409 is amended as proposed this version (“Alternative A”) of new
section 606 of the Uniform Principal and Income Act should be adopted. .

The Probate Law Advisory Committee suggests that the Revisor of Statutes designate this
new section of the Uniform Principal and Income Act as K.S.A. 58-9-606.

Staif Note to Committee

The PLAC needs to complete subsections (a)(2) and (a)}(3) above.
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UNIFORM PRINCIPAL AND INCOME ACT

Part 1..—DEFINITIONS AND FIDUCIARY DUTTES
Revisor'é Note:

The numbering system ntilized in codification of this article
Incorporates the numbering system utilized by the National
Conference of Commissinners on Uniform State Eaws in pre-
paring the Uniform Principal and Incoms Act (1997). Within
this article, the Xansa system utilized the UPIA section nom-
ber (thosa digits following “58-8-") as a part of the Kapsas
ditation. For UPIA Sec. 101 is codified at K.5.A. 58
9-101. Therefore, any reference to UFIA See. 101 may ba rel-
evant to X 5.4 58-08-101 For s general explanation of the Ken-
sas yumbering system, ses the at the front
of any hardbound volurne of the Kansas Statutes Annotated.

58-9-101. Short title. This act shall be

known and may be cited as the umiform principal
and income act (1997).

History: L. 2000, ch. 61, § L; July 1.
Law Review and Bar Joarna! Eeferences:

*The Kansas Uniform Trust Code,” David M. English, 51
ELR. 311 (2003).

58-9-102. Definitions. As used in this act:

(1) . “Acconnting period” means a calendar
vear unless another 12-month period is selected
by a fiduciary. The term incluges a portion of 2
calendar year or other 12-month period that be-
gins when an income interest begins or ends when
an income interest ends.

(2) “Beneficiary” includes, in the case of ade-
cedent’s estate, an heir, legatee, and devisee and,
in the case of a trust, an income beneficiary and
a remainder beneficiary.

(3) “Fiduciary” means a personal represen-
tative or a trustee. The term includes an executor,
administrator, successor personal representative,
special administrator, and a person performing
substantially the same function.

(4} “Income” means money or property that
a fiduciary receives as coment return from a prin-
cipal esset. The term includes a portion of receipts
from a sale, exchange, or liquidation of a principal
_ asset, to the extent provided in part 4

(5) “Inecome beneficiary™ means a person to
whom net income of a trust is or may be payable.

(6) “Income interest” means the right of an
income bene:
income, whether the terms of the trust require it
to be distributed or authorize it to be distributed
in the trustee’s discretion.

(7) “Mandatory income interest” means the
right of an income beneficiary to receive net in-
come that the terms of the trust require the fi-
duciary to distribute. ‘

(8) "Net income” mieans the total receipts al-
located to income during an accounting period
rinus the disbursements made from income dur-
ing the period, plus or minus transfers under this
act to or from income during the period.

fary to receive ell or part of net .

(9) “Person™ means an individnal, corpora-
tion, business trust, estate, trust, parinership, lm-
ited Hiability company, associstion, joint venture,

‘government; governmental subdivision, agency,

or instrumentality; public corporation, or zm
other legal or commer;cial entitjrfo 4

(10) “Principal” means property held in trust
for distribution io a remainder beneficiary when
the trust terminates.

(11) “Remainder beneficiary” meansa person
entitled to receive principal when an income in-
terest ends. T

(12) “Terms of a trust” means the manifes-

" tation of the intent of a settlor or decedent with

respect to the trust, expressed in a manher that
admits of iis proof in a judiciel proceeding,
E.’heiher by written or spoken words or by con-
nuct.
(13) “Trustee” includes an original, addi-
tional, or successor trustee, whether or not ap-
pointed or confirmed by a court. -
History: L. 2000, ch. 61, § 2; July 1.
Law Review and Bar Journal References:
“An Accounting Primer for Estat Planoing, Probats and

Trust Comsel (The New Kanses Uniform Frincipal and In-

come Act),” C. David Newbery and D. Thad Sollivan, 71
JE.B.A. No. 6, 51 (2002).

5%-9-103. Fiduciary dulies; general
rinciples. (z) In allocating receipts and dis-
ursements to or between principal and income,

and with respect to any matter within the scope
of parts 2 and 3, a fiduciary: )

. {1) Shall administer a trust or estate in ne-
cordance with the terms of the trust or the will,
even if there is a different provision in this act;

(2) may administer a trust or estate by the ex-
ercise of a discretionary power of administration
given to the fiduciary by the terms of the trust or
the will, even if the exercise of the power pro-
duces a result different from a result required or
permitted by this act;

(3) shall administer 2 frust or estate in ac-
cordance with this act if the terms of the trust or
the will do not contain 2 different provision or do
not give the fiduciary a discretionary power of ad-
minisiration; and

{4) shall add 2 receipt or charge a disburse-
ment to principal to the extent that the terms of
the trust and act do not provide a rule for
allocating the receipt or disbursement to or be- -

tween principal and income.



subsection (a) of E.5.A. 58-9-104, and amend-
ments thereto, or a discretionary power of admin-
jstration regarding a matter within the scope ©

this act, whether granted by the terms of a trust,
amziﬂ,orthisact,aﬁduda:yshaﬂadministera
trust or estate impartially, based on what is fair
and reasonable io alt of the beneficiaries, except
to the extent that the terms of the trust or the will
clearly manifest an intention that the fiduciary
shall or may favor one or more of the beneficiar-
ies. A determination in accordance with this act is
presumed to be fair d reasonable to all of the
beneficiaries. :

Historys L. 2000, ch. 61, § 3; July 1

(b) In exercisin the power to adjust under

come Act),” C. David Newbery and D.
JX.BA. No. 6, 51 (2002).

58.9-104. Trustee’s power to adjost. (a)
A trustee miay adjust between principel and in-
come to the extent the trustee considers necessary
if the trustee ivests and manages frust assefs as
a prudent investor, pursuant to K.5.A- 58-24202,
and amendments thereto, the-terms of the trust
describe the amount that may or must be distrib-
ated to a beneficiary by referring to the trust’s
income, and the trustee determines, after apply-
ing the rules in snhsection (a) of K.S.A. 58-8-103,
and emendments thereto, that the trustee is un-
able to comply with subsection (b) of X.8.A. 58-
9-103, and amendments thereto.

(b) In deciding whether and to what extent to
exercise the power conferred by subsection {a), a
trustee shall consider all factors relevant to the
trast and its beneficiaries, including the following
factors to the extent they are relevant:

(1) The nature, purpose, and expected dura-
tion of the trusi;

(2) the intent of the settlor;

(3) the identity and circumstances of the ben-
eficiaries; .

(4) the needs for liquidity, regularity of in-
come, and preservation and appreciation of capi-
tal;

{5) the assets held in the frust; the extent to
which they consist of financial assets, interests in
closely held enterprises, tangible and intangible
personal property, or real property; the extent to
which an asset is used by 2 beneficiery; and
whether an asset was purchased by the trustee or
received from the settlor; ‘

{6) the netamount allocated to income under

the other sections of this act and the increase or
Jdecrease in the value of the principal assets, which
the trustee may estimate as to assets for which
market values are not readily available;

(7) whether and to what extent the terms of
the trust give the trustee the power to invade prin-
cipal or accurnulate income or prohibit the trustee

from nvading principal or accumulating income, -

and the extent to which the frustee has exercised
a power from time to time to invade principal or
accumulate income;

(8) the actual and anticipated effect of eco-
nomic conditions on Principal and income and ef-
focts of inflation and deflation; and

(9) the anticipated tax consequences of an ad-

justment.

(¢) A trustee may not make an adjustment:

(1) That diminishes the income interest ina
trust that requires all of the income to be paid at
least annually to a spousé and for which an estate
tax or gift tax maerital deduction would be allowed,

in whale or in part, if the trustee did not have the

ower to make the adjustment;

(2) that reduces the actuarial value of the in-
come interest in a trust to which a person transfers
property with the intent to qualify for a gift tax
exclusion;

(3) that changes the amount payable to a ben-
eficiary as a fixed annuity or a fixed fraction of the
value of the trust assets;

(4) from any amount that is permanently set
aside for charitable purposes under 2 will or the
terms of a trust unless both income and principal
are 5o set aside; .

(5) if possessing or exercising the power to
make an adjustment causes an jndividual to be
treated as the owner of all or part of the trust for
income tax purposes, and the individual would not
be treated as the owner if the trustee did not pos-
sess the power to make an adjustment;

(6) if possessing or exercising the power to

" make an adjustment causes all or part of the trust

sssets to be included for estate tax purposes in the
estate of an individual who has the power to re-
move a trustee or appoint a trustse, or both, and
the assets would not be included in the estate of
the individusl if the trustee did not possess the
power to make an adjustment;

(7) if the trustee is 2 beneficiary of the trust;
or

(8) if the trustee isnota beneficiary, but the
adjustment would benefit the trustee directly or
indirectly.

(d) If subsection (e}(5), (6), (7), or (B) applies
to a trustee and there is more than one trustee, a
cotrustee to whom the provision does not apply
may make the adjustment unless the exercise of
the power by the remaining trustee or trustees is
oot permitted by the terms of the trust.

TN
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(e) A trustee may release the entire power
conferred by subsection (a} or may release only
the power to adjust from income to principal or
the power to adjist from principal to income if
the trustee is uncertain about whether possessing
or exercising the power will cause a result de-
scribed in subsection (c)(1) through (6} or (e)(8)
or if the trustee determines that possessing or ex-
ercising the power will or may deprive the trust.
of a tax benefit or impose a tax burden not de-
scribed in subsection (c). The release may be per-
manent or for a specified period, including a pe-
riod measured by the life of an individual.

(f) Terms of a trust that limit the power of a
trusteé to make an adjustment between principal
and income do not affect the application of this
secton unless it is clear from the terms of the trust
that the terms are intended to denv the trustee
the power of adjustment conferred by subsection

a). .
( )H.istory: 1.. 2000, ch. 61, § 4 L. 2001, ch. 75,
§ 7; July 1.
f.aw Review and Bar Journal References:
“0001 Legislative Wrap-Up,” Paul T. Davis, 70 J.E.B.A. No,

7, 14 (2001).
“An Accounting Primer for Estate Planning, Probate and

Trust Counsel (The New Xanses Uniform Principal and In-
come Act),” C. David Newbery and D. Thad Sullivan, 71

JEB.A. No. 6, 51 {2002).

Part 2 —DECEDENT'S ESTATE OR
TERMINATING INCOME INTEREST

58.9-201. Determination and distribu-
Hion of net income. After a decedent dies, in the
case of an estate, or after an income interestin a
trust ends, the following rules apply:

(1) A fiduciary of an estate or of a terminating
income interest shall determine the amount of net
income and net principal receipts received from
property specifically given to a beneficiary under
the rules in parts 3 through 5 which apply to trus-
tees and the rules in subsection (5). The fiduciary
shall distribute the pet income and net principal
receipts to the beneficiary who is fo receive the

ecific property.
sP(Z) ‘Eﬁgu;‘tyary shall determine the remaining
net income of a decedent’s estate or a terminating
income interest under the rules in parts 3 through
5 which apply to trustees and by:

(A) including in net income all income from
property used to discharge liabilities; .

(B) paying from income or principal, in the
fiduciary’s discretion, fees of atforneys, account-
ants, and fiduciaries; court costs and other ex-
penses of administration; and interest on death
taxes, but the fiduciary may pay those expenses
from income of property passing to a trust for
which the fiduciary claims an estate tax marital or
charitable deduction’ only to the extent that the
payment of those expenses from income will not
cause the reduction or loss of the deduction; and

(C) paying from principal all other disburse-
ments made or incurred in connection with the
settlement of a decedent’s estate or the winding
up -of a terminating income interest, including
debts, funeral .expenses, disposition of remains,
family allowances, and death taxes and related
penalties that are apportioned to the estate or ter-
minating income interest by the will, the terms of
the trust, or applicable law.

(3) Afiduciary shall distribute to a beneficiary
who receives a pecuniary amount outricht the in-
terest or any other amount provided by the will,
the terms of the trust, or applicable law from net
income determined under subsection (2) or from
principal to the extent that net income is insuffi-
cient. If a beneficiary is to receive a pecuniary
amount outright from a trust after an income in-
terest ends and no interest or other amount is pro-
vided for by the terms of the trust or applicable
law, the fiduciary shall distribute the interest or
other amount to which the beneficiary would be
entitled under applicable law if the pecuniary
amount were required to be paid undet a will.

{4) A fiduciary shall distribute the net income
remaining after distributions required by subsec-
tion (3) in the manner deseribed in K.5.A. 58-89~
202, and amendments thereto, to all other bene-
ficiaries, including a beneficiary who receives a
Eﬂecunia.ly amount in trust, even if the beneficiary

Ids an unqualified power to withdraw assets
from the trust or other presently exercisable gen-
eral power of appointment over the trust.

(5) A fiduciary may not reduce principal or
income receipts from property described in sub-
secton (1} because of a payment described in
K.S.A. 58-9-501 or 58-9-502, and amendments
thereto, to the extent that the will, the terms of
the trust, or applicable law requires the fiduciary
to make the payment from assets other than the
properiy or to the extent that the fiduciary recov-
ers or expects to recover the payment from a third
party. The net income and principal receipts from
the property are determined by including all of
the amounts the fiduciary receives or pays with
respect to the property, whether those amounts
accrned or became due before, on, or after the
date of a decedent’s death or an income interest’s
terminating event, and by making a reasonable
provision for ernounts that the fiduciary believes
the estate or terminating income interest may be-
come obligated to pay after the property is dis-
tributed. .

History: L. 2000, ch, 61, § 5; July 1.

Law Review and Bar Journal References:

“An Accounting Primer for Estate Planning, Probate and
Frust Counsel (The New Kansas Uniform Principal and In-
come Act),” C. David Newbery and D. Thad Sullivan, 71
JEKB.A No. 6, 51 (2002).



58-9-202. Distribution to residuary and
remainder beneficiaries. {a) Each beneficiary
described in subsection (4) of ¥.5.A. 58-9-201,
and amendments thereto, is entitled to receive a
portion of the net incoms to the benefici-

ary’s fractional interest in undistributed principal

assets, using values as of the distribution date. If
a fiduciary makes more than one distribution of
assets to beneficiaries to whom this section ap-
plies, each beneficiary, inclnding one who does
not receive part of the distribution, is entitled, as
of each distribution date, to the net income the
fduciary has received after the date of death or
terminating event or earlier distribution date but
has not distributed as of the current distzibution
date. :

(b) In determining a beneficiary’s share of net
income, the following rules apply: ,

(1) The beneficiary is entitled to receive a
portion of the net imcome equal to the benefici-
ary’s fractional interest in the undistributed prin-
cipal assets, immediately before the distribution
date, including assets that later may be sold to
meet principal obligations.

(2)  The beneficiary’s fractional interest in the
imdistributed principal assets must be calculated
without regard to property specifically piven to a
beneficiary and property required to pay pecuni-

amounts not in trust.

(3) The beneficiary’s fractional interest in the
undistributed principal assets must be caleulated
on the basis of the aggregate value of those assets
as of the distribution date without reducing the
value by any unpaid principal obligation.

(4} The distribution date for purposes of this
section may be the date as of which the fiduciary
calculates the value of the assets if that date is
reasonably near the date on which assets are ac-
tually distributed.

(c) If afidueiary does not distribute all of the
collected but undistributed net income to each
person as of a distribution date, the fiduciary shall
maintain appropriate records showing the interest
of each beneficiary in that et income.

(d) A fiduciary may apply the rules in this sec-
tion, to the extent that the fiduciary considers it
appropriate, to net gain or loss realized after the
dute of death or terminating event or earlier dis-
tribution date from the disposition of a principal
asset if this section applies to the income from the
asset.

History: L. 2000, ch. 61, § 6; July 1.

Part 3.—APPORTIONMENT AT REGINNING AND
_END OF INCOME INTEREST

58-9.201. When right to income begins’
and ends. {2} An income beneficiary is entitled
to net income from the date on which the income

interest begins. An income interest begins on the
date spec:ii:zgcllsiu the terms of the trust or, if no

_date is specified, on the date an asset becomes

subject to a trust or suceessive income interest.
) An asset becomes subject fo a trust:

(1) Onthedateitis transferred to the trust in
the case of an asset that is transferred to a trust
during the transferor’s life;

(2)  on the date of a testator’s death in the case
of an asset that becomes subject to a trust by rea-
son of awill, even if there is an intervening period
of administration of the testator’s estate; or

(3) on the date of an individual's death in the
case of an asset that is transferred to a fiduciary
by a third party because of the individual’s death.

(c) An asset becomes subject to 2 suceessive
income interest on the day after the preceding
income interest ends, as determined wder sub-
section (d), even if there is an intervening period
of administration to wind up the preceding in-
come interest.

(d) An income interest ends on the day before
an income beneficiary dies or another terminating
event occurs, or on the last day ofa Period during
which there is no beneficiary to whom a trustee
may distribute income.

Blistory: L. 2000, ch. 61, § 7; July 1.

Law Review and Bar Journal Referencest

“An Accounting Primer for Estate Planming, Probate and
Trust Counsel (The New Kansas Uniform Principal and In-
come Aet),” C. David Newbery apd D. Thad Sullivan, 71
JKB.A. No. 6, 51 (2002).
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58-9-202. Apportionment- of receipts
and disbursements when decedent dies or in-
come interest begins. (a) A trustee shall allocate
an income receipt br disbursement other than one
to which subsection (1) of K.5.A. 58-9-201, and
amendments thereto, applies to principal ifits due
date occurs before a decedent cEes in the case of
an estate or before an income interest begins in
the case of a trust or successive income interest.

- {b) A trustee shall allocate an income receipt
or disbursement fo income if its due date occurs
on or after the date on which a decedent dies or
an income interest begins and it is a periodic due
date. An income receipt or disbursement must be
treated as accruing from day to day if its due date
is not periodic or it has no due date. The portion
of the receipt or disbursement aceruing before the
date on which a decedent dies or an income in-
terest begins must be allocated to principal and
the balance must be allocated to income.

(¢} An item of income or an obligation is due
on the date the payer is required to make 2 pay-
ment. If a payment date is not stated, thers is no
due date for the purposes of this act. Distributions

to shareholders or other owners from an entity to .

which K.5.A. 58-9-401, and amendments thereto,
lies are deemed to be due on the date fixed by
the entity for determining who is entitled to re-
ceive the distribution or, if no date is fixed, on the
declaretion date for the distribution. A due date
is periodic for receipts or disbursements that must
be paid at regular intervals under a lease or an
obligation to pay interest or if an entity custom-
arily makes distributions at regular intervals,
History: L. 2000, ch. 61, § 8; July 1.
Law Review znd Bar Jonmal References:
“An Accounting Primer for Estate Flanning, Probate and

Trust Counsel {The New Kansas Uniform Principsl and In-
come Act),” C. David Newbery and D. Thad Sulliven, 71

JEBA. No. 8, 51 (2002). :

58-9-303. ' Apportionment when income
interest ends. (a) As used in this section, “undis-
tributed income™ means net income received be-
fore the date on which an income interest ends.

-The termn does not include an item of income or

expense that is due or acerued or net income that
has been added or is required to be added to prin-
cipal under the terms of the trust.

(b) 'When a mandatory income interest ends,
the trustee shall pay to 2 mandatory income ben-
eficiary who survives that date, or the estate of a
deceased mandatory income beneficiary whose
death causes the interest to end, the beneficiary’s
share of the undistributed income that is not dis-
posed of under the terms of the trust unless the
beneficiary has an unqualified power to revoke

- more than five percent of the trust immediately

before the income interest ends. In the latter case,
the undistributed income from the portion of the
trust that may be revoked must be added to prin-

cipi ;

{(c) When a trustee’s obligation to pay a fixed
annuity or a fixed fraction of the value of the
trust’s assets ends, the trustee shall prorate the
fina] payment if and o the extent required by ap-
plicable law to accomplish a purpose of the trust
or its settlor relating to income, gift, estate, or
other tax requirements. :

History: L. 2000, ch. 61, § 9; July 1.
T.aw Eeview and Bar Journal References:

“An Accounting Primer for Estate Plauning, Probate and

‘Trust Counsel (The New Kansas Uniform Principal and In-
come Act),” C. David Newbery and D. Thad Sullivan, 71

JEB.A. Na. 6, 51 (2002).
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58-9-103

Part 4 —ALLOCATION OF RECEIFTS
DURING ADMINISTRATION OF TRUST -

RECEIFTS FROM ENTITIES

58.9.401. Character of receipts. (2) As
nsed in this section, “entity” meansa corporation,
partnership, limited liability company, regulated
investment company, real estate investment trust,
common trust fund, or any other organization in
which a trustee has an interest other than a trust
or estate to which X.S.A. 58-8-402, and amend-
ments thereto, applies, 2 business or activity to
which K.S.A. 58-9-403, and amendments thereto,
applies, or an asset-backed,_security to which
K.S.A. 58-8-415, and amendments thereto, ap-

lies. ‘ ;

(b) Except as otherwise provided in this sec-
tion, a trustee shall allocate to income money re-
ceived from an entity.

(c) A trustee shall aflocate the following re-
ceipts from an entity to principal:

(1) Property other than money;

(2) money received in one distribution or a
series of related distributions in exchange for part
or all of a trust’s interest in the entity;

(3) money received in total or partial liqui-
dation of the entity; and -

(4) money received from an enfity that is a
regulated investment company or a real estate in-
vestment trust if the money distributed is 2 capital
gain dividend for federal income tax purposes.

(d) Money is received in partial lignidation:

(1) To the extent that the entity, at or near
the time of a distribution, indicates that it is a dis-
tribution in partial liquidation; or .

(2) if the total amount of money and property
received in a distribution or series of related dis-
tributions is greater than 20 percent of the entity’s
gross essets, as shown by the entity's year-end fi-
nancial statements immediately preceding the in-
itial receipt.

{e) Money is not received in partial liquida-
tion, nor may it be taken into account under sub-
section (d)(2), to the extent that it does not exceed
the amount of income tax that a trustee or bene-
ficiary must pay on taxable income of the entity
that distributes the money.

(f) A trustee may rely npon a statement made
by an entity about the source or character of a

:tribution if the statement is made at or near the
time of distribution by the entity’s board of direc-
tors or other person or group of persons author-
ized to exercise powers to pay money or transfer

Eroperty comparable to those of a corporation’s
oard of directors. :

History: L. 2000, ch. 61, § 10; July 1.

Law Review and Bar Jonrnal References:

“An Accounting Primer for Estate Planning, Probate and
Trust Comnsel {The New Kansas Uniform Principal and In-
come Act),” C. David Newhery and D. Thad Sullivan, 71
JEB.A No. 6, 51 (2002).

58-9.402. Distribution from trust or es-
tate. A trustee shall allocate to income an amount
received as a distribution of income from a trust
or an estate in which the trust has an interest other
than a purchased interest, and shall allocate to
principal an amount received as a distribution of
principal from such a trust or estate. If a trustee
purchases an interest in a trust that is an invest-
ment entity, or a decedent or donor transfers an
interest in such a trust to a trustee, K.S.A. 58-5-
401 or 589415, and amendments thereto, ap-
plies to a receipt from the trust.

History: L. 2000, ch. 61, § 11; ]'uly 1.

Law Review and Bar Journal References:

“An Accomnting Primer for Estats Planning, Probate and
Trust Counsel {The New Kansas Uniform Principal and Io-
come Act),” C. David Newbery and D. Thad Sulliven, 71
JX.B.A. No. 6, 51 (2002).

58-9-403. Business and other activities
conducted by trustee. (a) If a trustee who con-
ducts a business or other activity determines that
it is in the best interest of all the beneficiaries to
account separately for the business or activity in-
stead of accounting for it as part of the trust’s gen-
eral accounting records, the trustee may maintain
separate accounting records for its transactions,
whether or not its assets are segregated from
other frust assets.

(b) A trustee who accounts separately for a
business or other activity may determine the ex-
tent to which its net cash receipts must be re-
tained for working capital, the acquisition or re-
placement of fixed assets, and other reasonably
foreseeable needs of the business or activity, and
the extent to which the remaining net cash re-
ceipts are accounted for as principal or income in
the trust’s general accounting records. If a trustee
sells assets of the business or other activity, other
than in the ordinary course of the business or ac-
tivity, the trustee shall account for the net amount
received as principal in the trust’s general ac-
coupting records to the extent the trustee deter-
mines that the amount received is no longer re-

quired in the conduct of the business.

T,



58-9-404

PERSONAL AND REAL PROPERTY

- (e) Activities for which a trustee may maintain
separate accounting records include:

(1) Retail, manuvfacturing, service, and other
traditional business activities; -

(2) farming:

(3) raising and selling livestock and other an-
fmals;

(4)' management of rental properties;

(5) extraction of minerals and other natural
resourtes;

(6) timber operations; and

(7) activities to which X.5.A. 58-9-414, and
amendments thereto, applies.

History: L. 2000, ch. 61, § 12; July 1.

Law Reviev and Bar Journal References: '

“An Accounting Primer for Estate Pleuning, Probate and
Trust Counsel {The New Kansas Uniform Principal and In-
come Act),” C. David Newbery and D. Thad Sullivan, 71
JEB.A. No. 6, 51 (2002).

RECEIFTS NOT NORMALLY AFPORTIONED

58-9-404. Principal receipts. A trustee
shall allocate to principal: )

(1} To the extent not allocated to income un-
der this act, assets received from a transferor dur-
ing the transferor’s lifetime, a decedent’s estate, a
trust with a terminating income interest, or a
payer under a contract naming the trust or its trus-
tee as beneficiary;

{2) money or other properiy received from
the sale, exchange, liquidation, or change in form
of a principal asset, including realized profit, sub-
" ject to this part; :

{3) amounts recovered from third parties to -

reimburse the trust because of dishursements de-
scribed in subsection (a){7) of K.5.A. 58-9-502 and
amendments thereto or for other reasons fo the
extent not based on the loss of income; '

(4) proceeds of pioperiy taken by eminent
domain, but a separate award made for the loss of
income with respect to an accounting period dur-
ing which a current income beneficiary had a
mandatory income interest is income;

(5) et income received in an acoounting pe-
ricd during which there is no beneficiary to whom
a trustes may or must distribute income; and

(6) other receipts as provided in"K.5.A. 58-9-
408 through 58-9-415 and amendments thereto.

History: L. 2000, ch. 61, § 13; July 1.

Law Review and Bar Journal References:
“An Arcounting Primer for Estate Planning, Frobate and

Trust Counse) (The New Kunsas Uniform Principel and In-
eote Act),” C. David Newbery and D. Thad Sollivan, 71
I.KB'.A. No. §, 51 {%002).

58-9-405. Rental property. To the extent
that a trustee accounts for receipts from rental
property pursnant to this section, the trustee shall

to income an amount received as rent of
real or personal property, including an amount re-
ceived for can ion ‘or renewal of a lease. An
amount received as a refundable deposit, includ-
ing a security deposit or a deposit that is to be
applied 25 rent for future periods, must be added
to principal and held subject fo the terms of the
lease and is not available for distribution to a ben-
eficiary until the frustee’s contractual obligations
have been satisfied with respect to that amount.

History: * L. 2000, ch. 61, § 14; July 1.

., 589-406. Obligation to pay money. (a)
An amount received as interest, whether deier-
mined at a fixed, variable, or floating rate, on an
obligation to pay money to the trustee, including
an amount received as consideration for prepaying
principal, must be allocated to income without any
provision for amortization of premium. - ,

(b) . A trustee shall allocate to principal
amount received from the sale, redemption, or
other disposition of an obligation to pay money to
the trustee more than one year after it is pur-
chased or acquired by the trustee, including an
obligation whose purchase price or value when it
is acquired is less than its value at maturity. If the
obligation matures within one year after it is pur-
chased or acquired by the trustee, an amount re-
ceived in excess of its purchase price or its value
when acquired by the trust must be allocated to
income.

(c) This section does not apply to an obliga-
Hon to which K.S.A. 58-9-409, 58-9-410, 58-9-
411, 58-9-412, 58-9-414 or 58-9-415 and amend-
ments thereto applies. -

History: L. 2000, ch. 61, § 15; July 1.

Law Beview and Bar Journal References:

“An Accoonting Pdmer for Estate Planning, Probate end
Trust Counsel {The New Kenses Uniform Prineipal and In-
come Art),” C. David Newbery and D. Thad Sullivan, 71
JEBA No. 6, 51 (2002).

58-9-407. Insurance policies and simi-
lar contracts, (a) Except as otherwise provided
in subsection (b), a trustee shall allocate to prin-
cipal the proceeds of a life insurance policy or
other contract in which the trust or its trustee is
named as beneficiary, including a contract that in-
sures the trust or its trustee against loss for dam-
age to, destruction of, or loss of title to a trust
asset. The trustee shall sllocate dividends on an



UNIFORM PRINCIPAL AND INCOME ACT (1997)

58-9-410

PR

insurance policy to income if the premiums on the
policy are paid from income, and to principal if
the premiums are paid from principal.

(b) A trustee shall allocate to income pro-
ceeds of a contract that insures the trustee against
Joss of occuparicy or other use by an income ben-
eficiary, loss of income, of, subject to X.8.4. 58-
9-403 and amendments thereto, loss of profits
from a business. ) ‘

{¢) This section does not apply to a contract
to which K.S.A. 58-9-408 and amendments
thereto applies.

History: L. 2000, ch. 61, § 16; July 1.

Law Review and Bar Journal References:

“An Accounting Primer for Estate Planning, Probate and
Trust Cotmnsel (The New Kansas Uniform Principat and In-
come Act),” C. David Newbery gnd D. Thad Sullivan, 71
JKB.A- No. 6, 51 (2002).

RECEIPTS NORMALLY APPORTIONED

58-9-408. Insubstantial allocations not
required. If a trustee determines that an alloca-
tion between principal and income 1
K.5.A. 53-9-409, 58-9.410, 58-9-411, 58-9-412 or
58.0-415 and amendments thereto is insuhstan-
tial the trustee may allocate the entire amount to
principal unless one of the circumstances de-
scribed in subsection {c) of K.5.A. 58-9-104 and
amendments thereto applies to the allocation.
This power may be exercised by a cotrustee in the
circumstances described in subsection (d) of
K.S.A. 58-9-104 and amendments thereto and
may be released for the reasons and in the manner
described in subsection (e) of K.5.A. 58-9-104 and
amendments thereto. An allocation is presumed
to be insubstantial ift

(1) The amount of the allocation would in-
crease or decrease net income in an accounting
Feriod, as determined before the allocation, by

ess than 10 percent; or

(2) the value of the asset producing the re-
ceipt for which the allocation d be made is
less than 10 percent of the total value of the trust’s
assets at the beginning of the accounting period.

History: L. 2000, ch. 61, § 17; July 1.

Law Revicw and Bar Journal References:

“An Accounting Primer for Estate Planning, Frobate and
Trust Counsel {The New Kansa¢ Uniform I’rincipal and In~
come Act),” C. David Newbery and D. Thad Sullivan, 71
JK.B.A. No. §, 51 (2002). _

£8.9.409. Deferred compensation, an-
nnities and similar payments. () As used in this
section, “payment” means a payment that a trus-

equired by -

tee may receive over a fixed number of years or
during the life of one or more individuals because
of services rendered or property transferred to the
payer in exchange for fﬁture payments. The term
includes a payment made in money or property
frorm the payer’s general assets or from a separate
fund created by the payer, including a private or
commercial annuity, an individual retirement ac-

count, and a pension, profit-sharing, stock-bonus,

or stock-ownership plan.

(b) To the extent that a payment is character-
ized as interest or 2 ﬂivideng or a payment made
in licu of interest or a dividend, a trustee shall
allocate it to income. The trustee shall allocate to
principal the balance of the payment and any
other payment received in the same accounting
period that is not characterized as interest, a div-
jdend, or an equivalent payment.

{c) Ifno part of a payment is characterized as
interest, a dividend, or an equivalent payment,
and all or part of the payment is requireg[:(') be
made, a trustee shall allocate to income 10 percent
of the part that is required to be made during the
accounting period and the balance to principal. If
no part of a payment is required to be made or
the payment recetved iz the entire amount to
which the trustee is entitled, the trustee shall al-
locate the entire payment to principal. For pur-
poses of this subsection, a payment is not “Te-
quired to be made” to the extent that it is made
Because the trustee exercises a right of with-
drawel.

(d) If, to obtain an estale tax marital dedue-
tion for a trust, 2 trustee must allocate more ofa
payment to income than provided for by this sec-
tion, the trustee shall allocate to income the ad-
ditional amount necessary to obtain the marital
deduction. -

(e) This section does not apply to payments
to which K.5.A. 58:9410 and amendments
thereto applies. -

History: L. 2000, ch. 61, § 18; July 1.

Law Review und Bar Journal References: ;

“An Accounting Primer for Estate Planning, Probate and
Trust Counsel (The New Kansas Uniform Principal and In-
come Act),” C. David Newbery and D. Thad Sulliven, 7L
JX.BA. No. 6, 51 (2002).

58-9.410. Liquidating asset. {a) As used
in this section, “liquidating asset” means an asset
whose value will diminish or terminate because
the asset is expected to produce receipfs for a pe-
fod of limited duration. The term includes a
leasehold, patent, copyright, royalty right, and

TN
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58-9-411

PERSONAL AND REAL PROPERTY

right to receive payments during a period of more
than one year under an arrangement that does not

rovide for the payment of interest on the unpaid
Ea]a.uce. The term does not include a payment
subject to X.S.A. 58-8-409 and 2mendments
thereto, resources subject to K.5.A. 58-9-411 and
amendments thereto, timber subject fo X.5.A. 58-
9-412 and amendments thereto, an achvity sub-
ject to K.S.A. 58-0-414 and amendments thereto,
an asset subject to X.5.A. 58-8-415 and zmend-
ments thereto, or any asset for which the trustee
establishes a reserve for depreciation under
K.5.A. 58-9-503 and amendments thereto.

{(b) A trustee shall allocate to income 10 per-
cent of the receipts from a lignidating asset and
the balance to principal.

History: L. 2000, ch. 61, § 19; July 1.

Law Review and Bar Jonrnal References:

“An Accounting Primer for Estate Planming, Probate and
Trust Counsel {The New Kansas Uniform Principal and In-
comé Act),” C. David Newbery and D, Thad Sullivan, 71
JXB.A. No. 6, 51 (2002).

58-9-411, Minerals, water and other
natural resources. (a) To the extent that a trus-
tee accounts for receipts from an interest in min-
erals or other natural resources pursuant to this
section, the trustee shall allocate them as follows:

(1) If received as nominal delay rental or -

nominal annual rent on a lease, a receipt must be
allorated to income, -

(2) If received from a production payment, a
receipt must be allocated to income if and to the
extent that the agreement creating the production
payment provides a factor for interest or its equiv-
alent. The balance must be allocated to principal.

(3) If an amount received as a royalty, shut-
in-well payment, take-or-pay payment, bonus, or
delay rental is more than nominal, 15 percent
must be allocated to principal and the balance to
income. ‘

(4) If an amount is received from a working
interest or any other interest not provided for in
subsection {1}, {2), or (3), 15 percent of the net
amount received must be allocated to principal
and the balance to income.

(b) An amount received on account of an in-
terest in water that is renewable must be allocated
to income. If the water is not renewable, 80 per-
cent of the emount must be allocated to principal
and the balance to income,

{c) This act applies whether or not a decedent
or donor was extracting minerals, water, or other

natural resources before the interest became sub-

- ject to the trust.

(d) Ifa trust owns an interest in minerals, wa-
ter, or other natural resources on the effective
date of this act, the trustee may allocate receipts
from the interest as provided in this act or in the
manner used by the trustee before the effective
date of this act. If the trust acquires an interest in
minerals, water, or other natural resources after
the effective date of this act, the trustee shall al-
locate receipts from the interest as provided in
this act. .

History: L. 2000, ch. 61, § 20; L. 2003, ch.
38, § 1; Jaly L.

Law Review and Bar Journal References:

“An Accounting Primer for Estate Planning, Probate and
Trust Counsel (The New Eansas Uniform Principal and In-
come Act),” C. David Newbery and D. Thad Sulliven, 71
JEBA. No. 6, 51 (2002).

58-9-412. Timber. (1a) To the extent thata
trustee accounts for receipts from the sale of tim-
ber and related products pursuant to this section,
the trustee shall allocate the net receipts:

(1) To income to the extent that 518 amount
of timber removed from the land does not exceed
the rate of growth of the timber during the ac-
counting periods in which a benefieiary has a man-
datory income inferest; -

(2) to principal to the extent that the amount
of timber removed from the land exceeds the rate
of growth of the timber or the net receipts are
from the sale of standing timber;

(8) to or between income and principal if the
net receipts are from the lease of timberland or
from a contract to cut timber from Jand owned by
a trust, by determining the amount of timber re- -
moved from the land under the lease or contract
and applying the rules in subsections (1) and (2);
or :

(4) toprincipal to the extent that advance pay-
ments, bonuses, and other payments are not al-
located pursuant to subsection (1), (2), or (3).

(b) In determining net receipis to be allo-
cated pursuant to subsection (a), a trustee shall
deduct and iransfer to principal a reasonsble
amount for depletion.

(¢} This act applies whether or not a decedent
or transferor was harvesting timber from the
property before it became subject to the trust.

(d) If a trust owns an interest in Hmberland
on the effective date of this act, the trustes may
allocate net receipts from the sale of timber and
related products as provided in this act or in the
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manner used by the trustee before the effective
date of this act. If the trust acquires an interest in
timberland after the effective date of this act, the
frustee shall allocate net receipts from the sale of
fimber and related products as provided in this
act. . .

History: L. 2000, ch. 61, § 2I; July 1.

58-9-413. Propertynot productive ofin-
come. {a) H a marital deduction is allowed for all
or part of a trust whose assets consist substantially
of property that does not provide the spouse with
sufficient income from or use of the bust assets,
and if the amounts that the transfers from
Pﬁncipal to income under K.S.A. 58-8-104 and
amendments thereto and distributes to the spouse
from principal pursuant to the terms of the trust
are insufficient to provide the spouse with the
benefcial enjoyment required to obtain the mar-
ital deduction, the spouse may require the trustee
to make property productive of income, convert

- property within a reasonable time, or exercise the
power conferred by subsection (a) of K.S.A. 58-5-
104 and amendments thereto. The trustee may
Jdecide which action or combination of actions to
take.

(b} In cases not goverﬁed by subsection (a},
proceeds from the sale or other disposition of an
asset are principal without regard to the amount
of income the asset produces during any account-
ing period.

History: L. 2000, ch. 61, § 2% July 1.

Y.aw Review and Bar Journal References:

“an Accounting Primer for Estate Flanning, Probate and
Trust Counsel {(The New Kansas Uniform Principal end In-
come Act),” C. David Newbery and D. Thad Sulliven, 71
JE.BA. No. 6, 51 {2002).

58-9-414. Derivatives and options. (2}
As used in this section, “derivative” means a con-
tract or finencial instrument or a combination of
contracts and financial instruments which gives a
trust the right or obligation to participate in some
or all changes in the price of a tangible or intan-
gible asset or group of assets, or changes in a rate,
an index of prices or rates, or other market indi-
cator for an asset or a group of assets.

(b) To the extent that a trustee does not ac-
count under K.5.A. 58-9-403 and amendments
thereto for transactions in derivatives, the trustee
shall allocate to principal receipts from and dis-
bursements made in connection with those trans-
actions. ’

(¢) If a trustee grants an option to buy prop-
erty from the trust, whether or not the trust owns
the property when the option is granted, grants
an option that permits another person to sell prop-
erty to the trust, or acquires an option to buy
property for the frust or an option to sell an asset
owned by the trust, and the trustee or other owner
of the asset is required to deliver the asset if the
option is exercised, an amount received for grant-
ing the option must be allocated to principal. An
amount paid fo acquire the option must be paid
from principal. A gain or Joss realized upon the
exercise of an option, including an option granted
to a settlor of the trust for services rendered, must
be allocated to principal.

History: L. 2000, ch. 61, § 23; Tuly 1.

Law Review and Bar Journal References:

“An Arcounting Primer for Estate Planning, Probate and
Trust Counsel (The New Kanszs Uniform Frincipal and In-
come Act),” C. David Newbery and D. Thad Sullivan, 71
JKBA. No.§, 51 (2002).

58.9-415. Asset-backed securities. {(a) As
used in this section, “gsset-backed security”
means an asset whose value is based upon the
right it gives the owner to receive distributions
from the proceeds of financial assets that provide
collateral for the security. The term includes an
asset that gives the owner the right to receive from
the collateral financial assets only the interest or
other current return or only the proceeds other
than interest or current return. The term does not
snclude an asset to which K.§.A. 58-9-401 or E8-
8-409 and emendments thereto applies.

(b) If 2 trust receives a payment from interest
or other current return and from other proceeds
of the collateral financial assets, the trustee shall
allocate to income the portion of the payment
which the payer identifies as being from interest
or other current return and shall allocate the bal-
ance of the payment to principal.

(c) If a trust receives one or more payments
in exchange for the trust’s entire interest in an
asset-backed security in one accounting period,
the trustee shall allocate the payments to princi-
pal. If a payment is one of a seres of payments
that will result in the liquidation of the trust’s in-
terest in the security over more then one account-
ing period, the trustee shall allocate 10 percent of
the payment to income and the balance to prin-
cipal.

History: L. 2000, ch. 61, § 24; July 1.
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. Part 5.—ATFLOCATION OF DISEURSEMENTS
DURING ADMINISTRATION OF TEUST

58-9-501. Disbursements from income.
A trustee shall make the following disbursements
from income to the extent that are not dis-
bursements to which subsection (2)(B) or (C) of
X.S.A, 58-8-201 and amendments thereto applies:

(1) One-half of the regular compensation of
the trustee and of any person providing invest-
ment advisory or custodial services to the trustee;

(2) one-half of all expenses for accountings,
judicial proceedings, or other matters that involve
both the income and remainder interests; '

(3) all of the other ordinary expenses incurred
in connection with the administration, manage-
ment, or preservation of trust property and the
distribution of income, including interest, ordi-
nary repairs, regularly recurring taxes assessed
against principal, and expenses of;:cheeding or
other matter that concerns primarily the income
interest; and .

(4) recurring premiums on insurance cover-
ing the loss of a principal asset or the loss of in-
come from or use of the asset.

History: L. 2000, ch. 81, § 25; July L.

Lzw Beview and Bar Journal References:
“An Accounting Primer for Estate Planning, Probate and.

Trust Counse] (The New Kensas Uniform Principal and In-
eome Art),” C. David Newbery and D. Thad Sullivap, 71

'JX.BA No. 6, 51 {2002).

58-9-502. Disbursements from princi-
pal. {a) A trustee shall make the following dis-
bursernents from principal:

{1) The remaining one-half of the disburse-
ments desedbed in subsections (1) and (2} of
K.5.A. 58-8-501 and amendments thereto;

(2) all of the trustee’s compensation calcu-
lated on principal as a fee for acceptance, distri-
bution, or termination, and disbursements made
io prepare property for sale;

(3) payments on the principal of a trust debt;

(4) expenses of a proceeding that concerns
primarily principal, including a proceeding to con-
strue the trust or to protect the trust or its prop-
erty;

(5) premiums paid on a policy of insurance
not described in subsection (4) of K.5.A. 58-9-501

and amendments thereto of which the trust is the
owner and beneficiary;

(6) estate, inheritance, and other ‘transfer
taxes, including penalties, apportioned to the

~ trust; and

(7) - disbursements related to envirommental
matters, includitg reclamation, assessing environ-
mental conditions, remedying and removing en-
vironmental contamination, monitoring remedial
activities and the relesse of substances, preventing
future releases of substances, collecting amounts
from persons liable or potentially liable for the
costs of those activities, penalties imposed under
environmental Jaws or regulations and other pay-
thents made to comply with those laws or regn-
lations, statutory or common law claims by third
parties, and defending claims based on environ-
mental matters.

{b) If a principal asset is encumbered with an
obligation that requires income from that asset to
be paid directly to the creditor, the trustee shall
transfer from principal to income an amount
equal to the income paid to the creditor in redue-
tion of the principal balance of the obligation.

History: L. 2000, ch, 61, § 26; July 1.

Law Review and Bar Journal References:

“An Accounting Primer for Estate Planning, Probata and
Trust Counsel (The New Xansas Uniform Principal and In-
come Act),” C. David Newbery and D. Thad Sullivan, 71
JEB.A No. 6,51 (20D2).

58-9-503. Transfers from income to
principal for depreciation. (a) As used in this
section, “depreciation” means a reduction in valne
due to wear, tear, decay, corrosion, or gradnal ob-
solescence of 2 fived asset having a useful life of
more than one year.

(b) A trustee may transfer to principal a rea-
sonable amount of the net cash receipts from a
principal asset that is subject to depreciation, but
mzy not transfer any amount for depreciation:

(1) Of that porton of real property used or
available for use by a beneficiary as a residence or-
of tangible personal property held or made avail-
eble for the personal use or enjoyment of a ben-
eficiary; .

(2) during the administration of a decedent’s
estate; or

(3) under this section if the trustee is account-
ing under K.5.A. 58-6-403 for the business or ac-
tivity in which the asset is used. :

(e) An amount transferred to principal need
not be held as a separate fund.

History: L. 2000, ch. 61, § 27; July 1.
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«An Accounting Primer for Estate Planning, Probate and
Trust Counsel (The New Kansas Uniform Principal and In-
come Act),” C. David Newbery and D. Thad Sullivan, 71
JE.B.A No. 6, 51 (2002)

58-9-504. Transfers from income fo re-
jmburse principal. (a} If a trustee makes or ex-
pects to make a principal disbursement described
in this section, the trustee may transfer an appro-
priate amount from income to pxincipal in ome or
Inore accounting periods to reimburse principal
or to provide a reserve for future principal dis
bursements.

(b) Principal disbursements to which subsec-
tion {a) applies include the following, but enly to
the extent that the trustee has not been and does
not expect to be reimbursed by a third party:

(1) Anarnount chargeable to income but paid
from principal because it is unusually large, in-
cluding extrabrdinary repairs;

(2) a ca&ital jmprovement to a principal assef, '
in

whether in the form of changes to an existing asset
or the construction of a new asset, including spe-
cial assessments;
(3) disbursements made to prepare property
for rental, including tenant allowances, leasebold
improvements, and broker's commissions;
{4) . periodic payments on an obligation se-
cured by a principal asset to the extent that the
amount transferred from income to principal for
depreciation is less than the periodic payments;
and
) (5) disbursements described in subsection
(a}7) of KSA. 58-0.502 and amendments
thereto. Lo
(c) If the asset whose ownership. gives rise to
the disbursements becomes subject to a succes-
sive incorne interest after an income interest ends,
a trustee may continue to transfer amounts from
incomne to principal as prcrvided in subsection (a).
History: L. 2000, ch. 61, § 28; July 1.
Law Beview and Bar Jonmmal References: .

=An Accounting Primer for Estate Planning, Probate and
Trust Counsel (The New Eansas Uniform Principal and In-
come Act),” C. David Newbery and D. Thad Sullivan, 71
JE.B.A. No. 6,51 (2002).

- 58-9-505. Income taxes. (a) A tax Te-
quired to be paid by a trustee based on receipts
located to income must be paid from income.

(b) A tax required to be paid by a trustee
based on receipts allocated to principal must be
paid from principal, even if the tax is called an
income tax by the taxing authority.

(¢} A tax required to be paid by a trustee on
the trust’s share of an entity’s tagable income must
be paid proportionately:

(1) From income to the extent that receipts
from the entity are alocated to income; and

(2) from principal to the extent that:

(A} Receipts from the entity are allocated to
prim:ipa]; and .

(B) the trust’s share of the entity’s taxable in-
come exceeds the total receipts described in sub-
sections (1) and (2)(A).

{d) For purposes of this section, receipts al-
Iocated to principal or income must be reduced
by the amount distributed to a beneficiary from

principal or income for which the trust receives 2

deduction in calculating the tax.

History: I.. 2000, ch. 61, § 26; ]uly’ 1.
ILaw Review and Bar Jonrnal References:

“pn Accounting Primer for Estate Planning, Probate and
Trust Comnsel {The New Kansas Uniform Principal and In-
come Act),” C. David Newbery and D. Thad Sullivan, 71
JX.BA. No. 6, 51 (2002).

58-9-506. Adjustments between princi-
pal and income because of taxes. (2} A fiduci-
ary may make adjustments between principal and
income to offset the shifting of economic interests
or tax benefits between income beneficiaries and
remainder bepeficiaries which arise from:

(1) Elections and decisions, other than those
Jescribed in subsection (b), that the fiduciary
makes from time to time regarding tax matters;

(2) an income tax or any other tax that is im-
posed upon the fiduciary or a beneficiary as a re-
sult of a transaction involving or a distribution
from the estate or trust; or

(3) the ownership by an estate or trust of an
interest in an entity whose taxable income,
whether or not distributed, is includable in the
taxable income of the estate, trust, or a benefici-

ary.
. (b) I the amount of an estate tax marital de-

duction or charitable contribution deduction is re-
duced because a fiduciary deducts an amount paid
from principal for income tax purposes instead of
deducting it for estate tax purposes, and as a result
estate taxes paid from pﬁncipal are increased and
income taxes paid by an estate, trust, or benefi-

iarv are decreased, each estate, trust, or benefi-
ciary that benefits from the decrease in income
tax shall reimburse the pﬁ.nc:ipal from which the
increase in estate tax is paid. The total reimburse-
ment must equal the increase in the estate tax to
the extent that the principal vsed to pay the in-

Faan



crease would have qualified for a marital dedpe-
tion or charitable contribution dedvetion but for
the payment. The proportionate share of the re-
imbursement for each estate, trust, or beneficiary. -
whose income taxes are reduced must be the same
as its proportionate share of the total decrease in
income tax. An estafe or trust shall reimburse
principal from income. _

History: L. 2000, ch. 61, § 30; July 1.

Law Review and Bar Journal References:

“An Accounting Primer for Estate Flanning, Probate and
Trust Counsel (The New Kanses Uniform Principal and In-
come Act),” C. David Newbery and D. Thad Svllvan, 71
JEB.A. No. 6, 51 (2002).

Part 8.—MISCELLANEOUS PROVISIONS

58-9-601. Application of act. Except as
expressly provided in a will or terms of the trust

or this act, this act applies to every trust or decen-
dent’s estate existing on the effective date of this
ackt

* History: L. 2000, ch. 61, § 3 July 1.

Law Beview end Bar Journal References:

“An Accountinig Primer for Estate Plenning, Probate and
Trust Counsel (The New Kensas Uniform Principal and Fn-
come Act),” C. David Newbery and 0. Thed Sullivan, 71

JEB.A. No. 5, 51 {2002).

58-3-602. Uniformity of application and
construction. In applying and copstruing this
uniform act, consideration must be given to the
need to promote uniformity of the law with re-
spect to its subject matter among states that enact
it.

History: L. 2000, ch. 61, § 32; July 1.

58-9-603. Severability clause. If any pro-
vision of this act or its application to any person
or circumstance is held invalid, the invalidity does
not affect other provisions or applications of this
act which can be given effect without the invalid
- provision or application, and to this end the pro-
visions of this act are severable.

History: L. 2000, ch. 61, § 33; uly 1.






